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BACKGROUND
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Why Article 12?
 New types of assets
 New structures & transaction types
 New problems:
 Cutting off third-party property 

claims/threats to asset fungibility
 Questions about secured transactions

– Unappealing choices for perfection
 Digital assets that (maybe) 

become money
 The need to address electronic trade 

finance transactions
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State Enactments and Introductions (I) of 2022 UCC 
Amendments as of February 15, 2025
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STATE 
Alabama Kentucky Pennsylvania
California Louisiana Rhode Island
Colorado Maine South Dakota
Delaware Minnesota Virginia
District of 
Columbia Nebraska Washington State

Georgia Nevada Massachusetts (I)
Hawaii New Hampshire New York (I)

Illinois New Mexico Oregon (I)
Indiana North Dakota South Carolina (I)
Iowa Oklahoma



WHAT ALL THIS MIGHT MEAN TO A 
BANKRUPTCY PRACTITIONER
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What All This Might Mean to a Bankruptcy Practitioner

Digital assets and related payment rights raise many practical issues in bankruptcy:
1. What are these assets? 

– Digital assets are not “money” (see slide 21)

2. How does a debtor use digital assets? 
– Are digital assets considered cash collateral? 
– What permission is required for a debtor to use digital assets?  

3. Who has rights in these assets? 
– Are digital assets considered property of a debtor’s estate? 
– What is the role of crypto exchanges in digital assets? 
– What about secured creditor rights?  Who maintains a perfected security interest and who has priority? 

4. How does a debtor dispose / sell digital assets? 
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THE NEW ARTICLE 12
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Article 12 Does Not
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Article 12 Does not Address: Article 12 Does not:
• Chattel paper evidenced by an electronic 

record
• An electronic document of title
• Investment property (including UCC Article 

8 opt-in) 
• A transferable record (UETA and E-SIGN)
• A deposit account 
• Electronic (fiat) money (more later)

• Address substantive law issues related to 
CERs:
 Regulatory classification of a digital 

asset as a security or commodity
 Money transmitters laws of other 

regulatory compliance issues
 Copyright or other intellectual property 

issues
 Contractual relationships
 Taxation of digital assets



Controllable Electronic Record (CER)

 Record: “information that is inscribed on a tangible medium or that 
is stored in an electronic or other medium and is retrievable in perceivable form” (UCC 1-
201(b)(31)) +

 Electronic +
 Subject to Control
 If not controllable, excluded.
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Why Control?

 The problem of intangibility
 Possession vs. Control
 What do you control when you control a 

digital asset?
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Controllable Electronic Record (CER)

 Control:
 Non-exclusive power to enjoy “substantially all the benefit” of CER
 Exclusive power to:

– Prevent others from enjoying “substantially all the benefit”
– Transfer control of CER (or CER resulting from transfer) to another person

 Exclusive power to transfer to another the power to use
 Identification of person in control (name, station, key, or similar)

 Rebuttable presumption of exclusive control
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Controllable Electronic Record (CER)

 Control may be exercised for another
 A has control but acknowledges that A has control for B. B also has control.

 Exclusivity allows sharing/multi-sig/custodial arrangements by agreement or system 
design.

 Multi-sig (m of n) hypos:
 1/2: Both have control.
 3/4: All have control.
 BUT: If A can transfer/prevent a transfer but B can only transfer/prevent 

a transfer with the consent of A: Only A has control.
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Controllable Electronic 
Record (CER)?
 Spotify stream
 Facebook page
 Web domain name
 Bitcoin
 Tokenized equity
 NFT
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Rights of a Purchaser and Take Free Rule

 Purchaser of CER (or CER resulting from purchase) acquires all rights in CER that the transferor had 
or had power to transfer (shelter principle))

 Qualifying purchaser takes free of any property claims to CER

 Qualifying purchaser:  Purchaser who obtains control of a CER:
 for value;
 in good faith; and
 without notice of a property claim to the CER;
 The filing of a financing statement itself is not notice of a property claim to the CER

 Purchaser of CER through custodian or exchange may be a qualifying purchaser

 A secured party may be a qualifying purchaser.
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Qualifying Purchaser – Example

1. Hacker “steals” a bitcoin from wallet of Owner and transfers to Hacker’s own 
wallet.  Hacker has control.  Hacker then transfers the bitcoin to Purchaser’s 
wallet and Purchaser has control.

2. Under pre-2022 UCC:  Common law would apply and under nemo dat  
Purchaser acquires only what Hacker could convey.  Hacker did not have 
ownership to give, so Purchaser takes subject to Owner’s rights.

3. After the 2022 UCC amendments: If Purchaser meets the requirements for a 
qualifying purchaser, Purchaser would take free of Owner’s rights and take 
good title.

4. If instead of bitcoin the CER was tethered to another asset (as in an NFT), 
legal rights against an issuer would would be subject to other law.
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Crypto Exchanges

 Crypto exchanges generally
 If regulated at all, often regulated as money transmitters
 Not banks, not securities exchanges
 Users accept terms of service via clickwrap/browsewrap

– Not generally sufficient to create deposit control agreement

 UCC Article 8 opt-in
 A clearing corporation or a person, including a bank or 

broker, that in the ordinary course of its business maintains 
securities accounts for others and is acting in that capacity. 
(UCC § 8-102(a)(14))

 Impact of UCC Article 8 opt-in

 Exchange having control for a customer
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Crypto & Property of the Estate in Bankruptcy (1) 

 Under section 541(a) of the Bankruptcy Code, property of the estate is broadly defined as comprising 
all legal and equitable interests of the debtor in tangible and intangible property, wherever located 
and by whomever held.  This property includes, among other things:  
 Any interest in property that is recovered under enumerated provisions of the Bankruptcy Code;
 Any interests in property preserved for or transferred to the estate under section 510(c) of the Bankruptcy Code 

(equitable subordination) or section 551 of the Bankruptcy Code (preservation of avoided transfers); 
 Proceeds, products, or profits from property of the estate, except for post-petition wages in a Chapter 7 case; and
 Property that the estate acquires after the petition date.

 However, section 541(b)(1) excludes from property of the estate any power that the debtor may 
exercise solely for the benefit of another.  

 Additionally, section 541(d) provides that the estate does not include any power that the debtor may 
exercise solely for the benefit of another entity, including the power to distribute assets of a trust. 
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Crypto & Property of the Estate in Bankruptcy (2) 

 In recent bankruptcy cases filed by cryptocurrency platforms, a central issue concerned whether 
digital assets purchased or deposited by customers would constitute property of the debtors’ estates.
 If the digital assets are found to be property of the estate, then the customers would hold general unsecured 

claims against the estate for the value of the digital assets at the time of the filing.
 Conversely, if the customers’ digital assets are not property of the estate, then the assets held by the exchange 

would remain property of the customers not subject to dilution by general unsecured claims. 

 Unlike traditional bank accounts or broker accounts, digital assets are not guaranteed or backstopped 
by any governmental or other agency, such as the FDIC or the Securities Investor Protection 
Corporation (SIPC). 

 In general, custodial accounts are usually held for a customer’s benefit, but this does not necessarily 
create a trust relationship in favor of the customer.  

 The accounts are governed by the terms of use between the platform and customer.
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Crypto & Property of the Estate in Bankruptcy (3) 

 When determining the issue of whether digital assets constituted property of a debtor’s estate, 
bankruptcy courts examined the terms and conditions of use of the relevant platform. 

 In Voyager, the SDNY bankruptcy court ruled that assets in customers’ “for the benefit of” (FBO) 
accounts at a third-party bank were not property of the debtors’ estates.  
 The debtors moved unopposed to permit withdrawals by customers of funds in their FBO accounts. 
 The court ruled that the funds in the FBO accounts were not property of the estates because “the Debtors do not 

have either legal title or equitable interests to the funds in [these accounts].” 
 Notably, the third-party bank that housed the assets confirmed to the court that pursuant to the terms of the FBO 

account agreement, Voyager was not permitted to hold or take ownership of the customer funds. 

 In comparison, in Celsius, the SDNY bankruptcy court ruled that the digital assets in Celsius’ Earn 
Accounts were property of the bankruptcy estates. 
 The court similarly looked toward the terms of use, which stated that customers granted Celsius “all rights and title 

to such [cryptocurrency] including ownership rights.” 
 Applying principles of contract law, the bankruptcy court ruled that there were valid, enforceable contracts 

between Celsius and Earn Account holders, which rendered the digital assets property of the debtors’ estates. 
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Digital Assets as Cash Collateral

 Whether bitcoin and other digital assets are considered cash collateral comes down to whether they 
are considered “cash” or “other cash equivalents”
 There is limited precedent regarding whether bitcoin and other digital assets constitute cash collateral.
 However, it is unlikely that these digital assets would be considered cash collateral because they are not money.  
 For example, the Celsius bankruptcy court noted that “[b]y current definition, cryptocurrency is not money 

because it is not a medium of exchange created . . . by a domestic or foreign government.” 

 However, to the extent monetizing digital assets is outside the ordinary course of business, then the 
debtor may still seek court approval to do so. 
 For example, the bankruptcy court in FTX approved a digital asset management and monetization program, 

whereby the FTX debtors could sell digital assets, hedge and generate yield from Bitcoin and Ether through 
derivative trading, and stake other digital assets to generate yield.  

 The debtors addressed concerns from the U.S. Trustee regarding the disclosure rules for postpetition “financing.”
 A pro se customer objected, arguing that the digital assets may belong to the estate.  The bankruptcy court 

approved the program when the other parties in the case supported the program and the debtors confirmed they 
would maintain records to reflect the source of the debtors’ assets that would be monetized. 
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SECURED TRANSACTIONS
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Perfection of a Security Interest under the Pre-2022 UCC

What is a CER under the Article 9 of the pre-2022 UCC?
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General Intangible
Any personal property, 

including things in action, 
other than accounts, chattel 

paper, commercial tort claims, 
deposit accounts, documents, 

goods, instruments, investment 
property, letter-of-credit 
rights, letters of credit, 

money, and oil, gas, or other 
minerals before extraction. 
The term includes payment 
intangibles and software. 

(UCC 9-102(42))

Investment Property
Means a security, whether 

certificated or uncertificated, 
security entitlement, securities 
account, commodity contract, 

or commodity account 
(UCC 9-102(49))

Money
Means a medium of exchange 
currently authorized or adopted 
by a domestic or foreign 
government (UCC 1-201(24))
• El Salvador, Central 

African Republic



Security Interest in a CER under the 2022 Amendments

 Collateral categorization: no need to change collateral descriptions in security 
agreements or collateral indications on financing statements
 A CER is a “general intangible”
 Bitcoin becomes CER

 Attachment: normal rules apply
 Perfection
 By filing, or
 By control (as defined in Article 12)

 Priority
 A security interest perfected by control is superior to a security interest not perfected by control 

(non-temporal priority)
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PERFECTION OF SECURITY INTEREST – EXAMPLE 1

 EXAMPLE 1: Lender makes a loan to Debtor and obtains a security interest in “all of 
Debtor’s Bitcoin.” Debtor executes a security agreement and transfers Debtor’s bitcoin to 
Lender’s wallet (which would be “control” as defined in Article 12).

 Is Lender’s security interest in the Bitcoin perfected?
 Under the pre-2022 UCC: No. There is no UCC-1 financing statement filed, and no 

agreement to treat the Bitcoin as a financial asset under UCC Article 8 and no control 
agreement with a securities intermediary. Lender may have system-level control over 
the bitcoin and a security interest, but the security interest is not perfected.

 After the 2022 UCC amendments: Yes. Under Section 12-105(a)(1) Lender has 
control of the bitcoin (a CER). Lender now has bitcoin under its own private key 
control.
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PERFECTION OF SECURITY INTEREST – EXAMPLE 2

 EXAMPLE 2:  Lender makes loan to Debtor and obtains a security interest in “all of 
Debtor’s Bitcoin.” Debtor executes a security agreement and transfers to Lender a copy 
of the private key but retains a copy of the private key.

 Is Lender’s security interest in the Bitcoin perfected?
 Under the pre-2022 UCC: No. Same analysis as for Example 1.
 After the 2022 UCC amendments: Yes. Both Lender and Debtor have control.  

Although neither actually has exclusive powers, 12-105(b) provides that power is 
deemed exclusive under subsection (a)(1) notwithstanding that the power is shared.
– Allows for reliance on custodians and echoes control under UCC Articles 8 and 9 by 

control agreement allowing Debtor access.
– 12-105(c) (c) limits, but the limitation would apply only if Lender’s power were 

contingent on Debtor’s cooperation.
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PRIORITY – EXAMPLE 1

 EXAMPLE 1:  On day 1 Lender A makes a loan to Debtor and obtains a security interest 
in Debtor’s bitcoin. Lender files a UCC-1 financing statement in the proper filing office 
covering the bitcoin. On Day 2, Lender B makes a loan to Debtor and obtains a security 
interest in Debtor’s bitcoin. Debtor transfers Debtor’s bitcoin to Lender B’s digital asset 
wallet.

 Whose security interest has priority?
 Under the pre-2022 UCC: Lender A has priority because Lender A’s security interest 

is perfected by filing.  As already explained, although Lender A has control as defined 
in Article 12, that does not perfect the security interest under pre-2022 Article 9.

 After the 2022 UCC amendments: Lender B has priority because Lender B has 
control of the bitcoin. Under UCC 9-326A a security interest in a CER perfected by 
control has priority over a security interest not perfected by control.
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PRIORITY – EXAMPLE 2

 On Day 1, Lender A makes a loan to Debtor secured by a security interest in Debtor’s bitcoin. 
Debtor’s bitcoin is maintained on an exchange and Debtor is the owner. The exchange is not a 
securities intermediary. Lender A files a UCC-1 financing statement in the proper filing office covering 
the bitcoin. On Day 2, Lender B makes a loan to Debtor secured by security interest in Debtor’s 
bitcoin. Lender B is aware of Lender A’s security interest and obtains the exchange’s 
acknowledgement that it is holds the bitcoin Lender B’s behalf.

 Whose security interest has priority?
 Under the pre-2022 UCC: Lender A has priority because Lender A has a perfected security 

interest under UCC Article 9 and Lender B’s security interest is unperfected.
 After the 2022 UCC amendments: Lender B wins because Lender B has control of the bitcoin. 

The Exchange has control and has acknowledged that it has control on behalf of Lender B.  Under 
UCC 9-326A a security interest in a CER perfected by control has priority over a security interest in 
a CER not perfected by control.
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PRIORITY – EXAMPLE 3

 EXAMPLE 3:  Same facts as Example 2, except that Exchange is a securities 
intermediary, has agreed to treat the bitcoin as a financial asset, and agreed on Day 2 to 
comply with Lender B’s entitlement orders without further consent of Debtor (i.e., a 
control agreement).

  Whose security interest has priority?
 Under the pre-2022 UCC amendments: Lender B has priority because Debtor’s 

interest in the bitcoin is a security entitlement and Lender B has perfected by control. 
Under UCC 9-328 a security interest in investment property perfected by control has 
priority over a security interest in a property not perfected by control.

 After the 2022 UCC amendments: The result is the same.
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TETHERING
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Tethering – General Rule

 What rights are evidenced by the CER and 
whether “take-free” rules apply to those rights 
upon a transfer of the CER are all determined 
by other law (with the exception noted)
 Examples

– A non-fungible token where copyright law may be well 
be applicable

– A token evidencing a security where the organizational 
law of the issuer may be applicable

– A token evidencing a real estate interest where real 
estate law may be applicable

 Exception for “controllable accounts” and 
“controllable payment intangibles” (more later)
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“Tethering” – Exception for Certain Payment Rights 
Evidenced by the CER (1)
 An “account” or “payment intangible” evidenced by a CER is a “controllable account” or 

“controllable payment intangible” if the account debtor has agreed to pay the person in 
control of the CER

 A controllable account or a controllable payment intangible travels with the CER, and the 
transferee of the controllable account or controllable payment intangible benefits from 
the same “take-free” rule as are available with the CER

 The effect is to create an electronic instrument
 If the terms of the controllable account or controllable payment intangible provide that 

the account debtor will not assert claims or defenses against the transferee of the CER 
(see UCC § 9-403), then the effect is to create an electronic negotiable instrument
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“Tethering” – Exception for Certain Payment Rights 
Evidenced by the CER (2)
 Account debtor discharge rule (similar to UCC §§ 3-602 and 9-406)
 Account debtor agrees to pay the person in control
 After a transfer of control and absent notification of the transfer and a payment direction, the 

account debtor may obtain a discharge by paying the person formerly in control
 Once the account debtor receives a notification of the transfer and a payment direction, the 

account debtor may obtain a discharge by paying the transferee and may not obtain a discharge 
by paying the person formerly in control

 The account debtor may request “reasonable proof” that control of the CER has been transferred 
to the transferee

 The notification is ineffective unless the account debtor has agreed in a signed record 
with the person at the time in control to a method by which the transferee can provide 
“reasonable proof” that control has been transferred to it
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CHOICE OF LAW
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Choice of Law (1)

 Matters covered by Article 12 and for perfection by control governed by law of the CER’s 
jurisdiction:  See 12-107 (the “waterfall”) and 9-306B

 The CER’s jurisdiction is that is expressly stated in the CER or, if not, in the system in 
which the CER is recorded 

 If not expressly stated in the CER or system, the CER’s jurisdiction is the jurisdiction 
whose law is stated to govern the CER or, if not, the system

 Otherwise, the CER is located in the District of Columbia or, if DC has not adopted the 
amendments, the Official Text applies

 Normal choice-of-law rules for perfection by the filing of financing statement apply
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Choice of Law (2)

 But for the account debtor discharge rule, look to
 The law governing the agreement under which the controllable account or controllable 

payment intangible arose if that agreement is effective under applicable law
 Otherwise, look to the law of the CER’s jurisdiction
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MONEY
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Money (1)

 “Money” is defined in the pre-2022 UCC as a medium of 
exchange authorized by a domestic or foreign government

 When El Salvador adopted bitcoin, it arguably (and probably) 
became “money” under the pre-2022 UCC definition, leading 
to unanticipated outcomes

 The 2022 amendments revised the definition of “money” to 
exclude a medium of exchange in an electronic record (such 
as bitcoin) which existed before it was authorized or adopted 
by a government

 A medium of exchange in an electronic record so excluded 
might still qualify as a CER (e.g., bitcoin).  
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Money (2)

 The definition of “money” in the pre-2022 amendments UCC 
is sufficiently broad to include a virtual currency authorized or 
adopted by a government - what the proposed amendments 
refer to in Article 9 as “electronic money”

 Under the pre-2022 Article 9 a security interest in money can 
perfected only by possession.

 Under the 2022 UCC amendments
 If electronic money is a deposit account (even one at a central 

bank), the normal deposit account rules apply
 If electronic money is not a deposit account, a security interest 

may be perfected only by “control” similar to control for a CER 
(but only if the electronic money is susceptible to control)
– Except for UCC § 9-332, any “take-free” rule would be 

determined by the law governing the money
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Money (3)

 Some states, which have concerns about a central bank 
digital currency being adopted by the United States, have 
stripped out the electronic money provisions from the 
amendments. In these states:
 Money must be in tangible form, such as bills, notes and coins
 Electronic money would be a general intangible in which the 

only method to perfect a security interest would be by the 
filing of a financing statement

 Nothing in the 2022 UCC amendments requires the issuance 
of a federal central bank digital currency, nor could the 
amendments do as so under state law

 If the collateral consists of a central bank digital currency at 
some point adopted by the United States or it consists of a 
central bank digital currency adopted by another country, 
there may be problematic choice-of-law issues relating to this 
form of collateral   

41



TRANSITIONAL RULES
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Transitional Rules (1)

 Designed to protect the expectations of parties to pre-amendments effective date 
transactions and to provide for sufficient time for parties to plan transactions post-
amendments effective date

 Do not contain a uniform effective date for the amendments because some states were 
ready to enact the amendments as early as possible 
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Transitional Rules (2)

 However, the transition rules will contain a uniform adjustment date of the later of July 
1, 2025, or one year from the effective date
 The adjustment date is intended to give transacting parties a grace period to preserve 

(when possible) priorities already established on the effective date if the amendments 
would otherwise affect those priorities.

 Example: 
– Pre-ED, SP1 perfects by filing. Pre-ED SP2 takes what would be control under 

Article 12 but does not file. SP1 has priority over SP2. 
– On the effective date, SP-1’s pre ED established priority is preserved until the 

adjustment date.  On the adjustment date, the priority rules under the amendments 
apply.  Because SP2 has control, its security interest has priority over SP1’s security 
interest under the amendments.
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